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WALLER, JUSTICE, FOR THE COURT:
. David Allen Jones was charged with murder in the shoating deeth of hiswife, Pam, after forengic
experts determined that Pam was killed by two gunshats indead of one. At fird it was thought that Pam
had committed suicide by shoating hersdlf in the Sde of her head with a.22 pistal. During the autopsy,
however, the forendc experts discovered bullet fragments that weighed in excess of what one .22 bullet
would weigh. They dsofound partsof two bullet bases. Becausetherewas only one entrance wound and
evidenceof two bullet trgectories, suicidewas exduded because Pam would not have had sufficient motor

sillstofireasecond shat. Aninvedtigationinto Jonesspersond afarsreveded that hefrequentedinternet



sex cha rooms, that he had deve oped aromantic rdaionship with awomean from Pennsylvania, and thet
Pam had taken out aloan to pay off Joness schoal loans and later purchased alife insurance palicy on
hersdf to pay theloan off in the event of her degth. After Pam's deeth, Jones went to Pennsylvaniato vist
the womean he had met in the chat room. Over ayear and ahdf later, in apurdy drcumdantid evidence
case, Jones was convicted of murder and sentenced to life imprisonment.

2. On goped Jones rases five issues pataning to the weight of the evidence, jury indructions,
improper dosng argument, admission of evidence, and ineffective assstance of counsd. We dfirm the
conviction and sentence.

FACTS

13.  InJanuary of 1998, Jones, whowas a thetime, married to Pam, served asthe pagtor of the First
Baptist Churchin Anguilla, Missssippi. Whileoutwardly heled anormd life, in secret hewas participating
ininternet sex chat rooms. Hissoreen namewas " Blue Sex." During November of 1997, hemet awoman
named Tammy Cattanoinachat room. They began communicating, and every day between January 1and
January 17, Jones and Cattano communicated ether viatheinternet or thetdephone. During January, and
before Pam's desth, Cattano received aletter from Jonesin which he gated that he wanted to vist her in
Penngylvania Hedid vist her shortly after Pam's deeth and later moved to Pennsylvania. Cattano and
Joneseventudly parted ways and at thetimeof trid, Joneswasromanticaly involved with ancther women.
4. Jonesand Pam had borrowed $20,000 to pay off Joness saminary tuition and expenses. They

then bought alife insurance palicy on Pam to pay off the delot if Pam wereto die



1. Jones was the only person in the home a the time of each of the shats® Therewasno sign of
forced entry. He tedtified that he found Pam on her bed with a gunshot wound after he hed taken his
morming shower. He then cdled for an ambulance and told medicd personnd that she hed attempted to
commit Suicide

6. Joneswasindicted ayear and ahdf later after experts discovered that two shots were fired into
Pam'sbrain.

DISCUSSION

l. WHETHER THE STATE MET ITS BURDEN OF
PROOF INACIRCUMSTANTIAL EVIDENCE CASE.

7. The State's case was based purdy upon drcumdantia evidence, meaning that therewasno direct
evidence of Jonessinvolvement in Pam'sdegth. The State established mative by testimony that Joneshed
vigted internet sex chat rooms and met Cattano with whom he had a serious rdationship.  After Pam's
desth, Jones actudly moved to Pennsylvaniato live with Cattano. Also, Pam'slife insurance pdlicy pad
off alargedebt. The State established opportunity by showing that Joneswasthe only personinthe house
during the period of time in which Pam wasshot twice. Fragments of two bulleiswerefound inthe brain,
and thereweretwo bullet trgectories. A neighbor tedtified that sheheard agunshot between 1:00and 1:30
am. and another between 3:00 and 3:30 am.

8.  Tosudanaconvictionondrcumdantiad evidence, every other ressonable hypothessof innocence
mugt be exduded. "[Dlirect evidence is unnecessary to support a conviction o long as suffident
drcumdantia evidence exidsto establishguilt beyond areasonable doubt.” Neal v. State, 805 So. 2d

520, 526 (Miss. 2002) (quoting Underwood v. State, 708 So. 2d 18, 35 (Miss. 1998) (quotingConner

A neighbor tetified that she heard two gunshoats, onearound 1:30 am., and the ather around 3:30
am.



v. State, 632 So. 2d 1239, 1252 (Miss. 1993), overruled on other grounds, Weatherspoon v.
State, 732 So. 2d 158 (Miss 1999))). "Circumdantia evidence need not exclude every ‘possible doulbot,
but only every other ‘reasonable hypothess of innocence™ Neal, 805 So. 2d a 526 (quoting Tolbert
v. State, 407 So. 2d 815, 820 (Miss. 1981)). "Each case mus be determined from the drcumdtances
shown in the tetimony and the facts must condgently point to but one conduson--guilt” Neal, 805
So. 2d a 526 (quoting Hilliard v. State, 749 So. 2d 1015 (Miss. 1999)).

19.  The State established mative and opportunity. Joness dam that Pamcommitted suiddeisnot a
reasonable hypothesis of innocence. Expert tesimony established that (1) Pam was shat twice: (2) there
wasonly one entrance wound; and (3) Pam would not have hed the motor function nesded to shoot hersdlf
in the head the second time. Evenif she could have moved her arm to put the gun to her head and pull the
trigger, it would have been virtudly impossible for her to have lined up the muzze of the gun with thefirg
gunshat wound.

710. Jonesindststhat Pam was suicidd because she was depressed about the deeth of her father and
thar ingbility to adopt ababy. However, severd other witnesses tedtified that she was happy and was
planningto host aparty. Crediting the evidence and al reasonable inferences mogt favorable to the State,
we find that the jury could reasonebly exdude the hypothess that Pam committed suicide. See, e.g.,
McDonald v. State, 454 So. 2d 488, 493 (Miss. 1984).

11.  Wefind tha ajury could condude that Joness defense of suicide did not conditute areasonable
hypathesis of innocence, see id. a 492, and that the circumdtantia evidence usad to convict Jones was
suffident to establish guilt beyond a reasonable doulot.

. ALLEGED PROSECUTORIAL MISCONDUCT.



2.  InAugus of 1998, Jones began dating Kathleen Jameson. They moved in together in March of
1999, and during the trid in September of 2001, they were Hill together. At some point, Jones told
Jameson that there were two bulletsin Pam's heed.
113. TheDidrict Attorney's office did not learn that there were two bullets in Pam's heed until March
of 2000, when Steve Byrd faxed a report Sating thet there were fragments of two bulletsin Pam's heed.
Steven Hayne, M.D., who hed performed the autopsy in March of 1998, amended hisreport in April of
2000 to reflect this new evidence. Also, based on this new evidence, Jones was indicted for murder in
April of 2000. During dosng argument the State mede the following comments

Whenhis (Joness) current girlfriend testified and | asked her what he hed

sad to her, when he sad it, and | asked her about the two bullets. And

| asked when she knew about the two bullets. She said that in 1999.

Ladiesand gentlemen, | didn't know about thetwo bulletsuntil March 17,

2000. But shedid and the only way that she could have known wasif he

told her because nobody dse knew a thet point andtime. March 17 is

when we found out but she knew in 1999.
Jones contends that he was denied the right to a fair trid because of these comments, which, he says
amounted to tesimony by the prosscution.
14. Couns isdlowed consderable latitude in the arlgument of cases Simmons v. State, 805 So.
2d 452, 492-93 (Miss. 2001); Iwyv. State, 589 So. 2d 1263, 1266 (Miss. 1991) (citing Craft v. State,
271 So. 2d 735, 737 (Miss. 1973)). The boundaries are wel established, limiting counsd to the facts
introduced in evidence, deductionsand cond usonshemay reasonably draw therefrom, and thegpplication
of thelaw to thefacts. Simmons, 805 So. 2d at 493; | vy, 589 So. 2d at 1266 (citing Davisv. State,
530 So. 2d 694, 701-02 (Miss. 1988)). Fndly, thetest for determining whether dosing argument isso
prgudicid thet an objection should be sustained or anew trid granted is"whether the naturd and probeble

effect of improper argument isto cregte unjust prejudice againgt the accused so asto result in adecison
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influenced by prejudice™ Harveyv. State, 666 So. 2d 798, 801 (Miss. 1995); Johnson v. State, 596
So. 2d 865, 869 (Miss. 1992).

115.  Because Jonesdid not contemporaneoudy object to the Satesremarks, heisprocedurdly barred
from rasng thisissue on goped. However, addressng the merits of his daim, we find thet the remarks
were gopropriaie. The State was not "testifying,” as Jones characterizes the remarks. Each one of the
above gatements was basad on admitted evidence. Jameson, Byrd and Dr. Hayne dl tedtified to these
facts, and Byrd'sreport and the amended autopsy report wereadmitted into evidence. Furthermore, Jones
hes shown aosolutdy no prgjudice flowing from theseremarks Thisdam iswithout meit.

1.  WHETHER IT WAS ERROR TO ADMIT THE .22
CALIBER PISTOL INTO EVIDENCE.

116.  Jones complains that the firearm should not have been admitted into evidence because it was
admitted during the testimony of Sheriff Cartlidge, who was aconvicted fdon. He arguesthat Snce Miss
Code Ann. 8§ 97-37-5 (Rev. 2000) prohibits convicted fdons from carrying fireerms, "the effect of
possessing and presenting the fireaem as "Exhibit 2° . . . isplain eror.”

17.  Agan, Jones faled to make a contemporaneous objection to the admisson of the .22. Heis
therefore procedurdly barred from raising this issue on gpped. However, addressng the meits of the
dam, wefind it to befrivalous Sheriff Catlidge was merdy paforming aminiderid duty by identifying
the .22 during thetrid. The .22 was taken from the crime scene on the day of Pam's deeth and had been
in the custody of the Sheriff's Department Since that day. Just because the Sheriff's Department had been
in custody of the firearm does nat meen that Sheriff Cartlidge hed actud physicd possessonof it. Inany
event, section 97-37-5 isnot arule of evidence Thisissue iswithout merit.

V.  WHETHER COUNSEL WAS
CONSTITUTIONALLY INEFFECTIVE.



118. Thedandard for determining if adefendant recaved effective assigance of counsd iswdl sattled.
"The benchmark for judging any dam of ineffectiveness [of counsd] must be whether counsdl's conduct
so undermined the proper functioning of the adversarid processthat thetrid cannot berdied on ashaving
produced ajud result.” Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 80 L. Ed.
2d 674 (1984). A defendant must demondrate that his counsd's parformance was defident and thet the
defidency prgudiced the defense of the case. 1d. a 687. "'Unless a defendant miakes bath showings it
cannot be said that the conviction or death sentence resulted from a breskdown in the adversary process
that renders the result unreliable” Stringer v. State, 454 So. 2d 468, 477 (Miss. 1984) (citing
Strickland, 466 U.S. a 687). The focus of the inquiry must be whether counsel's assstance was
reasonable consdering dl the drcumdances | d.; Burnsyv. State, 813 So. 2d 668, 673 (Miss. 2001).
We havefurther hed that the "fallure to present acasein mitigation during the sentencing phase of acapitd
trid isnat, per s, ineffective assstance of counsd.” McGilberry v. State, 843 So. 2d 21, 30 (Miss.
2003). Williams v. State, 722 So. 2d 447, 450 (Miss. 1998) (citing Williams v. Cain, 125F.3d 269,
277 (5th Cir. 1997)).
A. Failureto Prosecute a Motion for Change of Venue

119.  Jones complains that trid counsd filed a mation for change of venue but naither attached any
afidavits thereto nor requested a hearing thereon. The mation was basad on "the inflammeatory nature of
the case, the smdl populaion of the community of Ralling Fork and Sharkey County, Missssippi, and the
pre-trid publicity . .. ." Asaresult, "the Court was required to rule on the Motion based on responses
from the jury poadl qudified during thevair dire process a the beginning of thetrid.” If asgparate hearing
hed been hdd, "'numerous witnesses could have been summoned to judtify achange of venue™

120.  Thedrcuit court denied the motion for change of venue after vair dire had taken place. It Sated:
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The Court, after sampling the vernary [d¢] that was called was sstisfied
that there are sufficient jurors who do not know, and if they do or are
aware of him, do under oath gate to the Court thet they could befair and
impartid to both the State and the Defense. Also the Court will note thet
there are 42 jurors of which 15 of those jurors are White, the remainder
being Black. The populaion of Sharkey County is goproximately 66 or
65 percent Black and 35 to 40 percent White and that worksout [to] be
about 38 percent of the jurors are White which is a good cross section
thet reflects the racid makeup of the county. The Court is satisfied thet
the jurorsthet are herecanfarly try thiscaseand theansversgiventothe
court satisfied the Court thet they could (1) do not have an intimate
relationship with any of the parties concerned being the Defendant or the
dleged victim in this case; and (2) thet it is afair cross section of the
community intermsof demogrgphicsand thereforethe Court will deny the
Mation for Change of Venue

Jones has not presented any evidencethat the circuit court'sruling waseroneous. Therefore, asfar asthe
moationfor change of venue pertained tothesmall populaion of Sharkey County, Jonessdam of ineffective
asdgance of counsd iswithout merit.
21. Thedrcuit court did not address pretrid publicity initsruling. To determine whether achangein
venue should have been granted an gppdlate court looks to the levd of pretrid publicity and prgudicid
nature of the coverage. Holland v. State, 705 So. 2d 307, 336 (Miss. 1997). See also Hickson v.
State, 707 So. 2d 536, 542 (Miss. 1997); Fisher v. State, 481 So. 2d 203, 215 (Miss. 1985).
122.  Jones presents no evidence of the dleged pretrid publicty; therefore, hisdam mud fal. Davis
v. State, 743 So. 2d 326, 341 (Miss. 1999).

B. Failureto Object to Admission of .22 Revolver
123.  Because Joness objection to Sheriff Cartlidges introduction of the .22 into evidence is without
merit, hisdam of ineffective asssance of counsd on thisissueis likewise without merit.

C. Failureto Object to Improper Closing Argument



24. Because Jonessobjectionto the Satesremarksduring dosing argument iswithout merit, hisdam
of ineffective assgance of counsd on thisisueis likewise without merit.
D. Failureto Submit Adequate Jury Instructions.

125.  Jones contends that “the indructions offered by defense counsd were inadequate and did not
properly indruct the jury on his defense theory of suicide. He dites the proposition thet a defendart is
entitled to have the jury properly indructed asto the defendant's theory of his defense so long asthereis
some reesonable credible evidencein therecord to support it. Gibson v. State, 731 So. 2d 1087 (Miss.
1998); Underwood v. State, 708 So. 2d 18 (Miss. 1998); Saylesv. State, 552 So. 2d 1383 (Miss.
1989).
126. Therecord showsthet thejury was properly indructed thet the State had the burdento prove every
deament of the crime beyond a reasonable doubt and to the exdusion of every reasonable hypothesis
conggent withinnocence. Theindructionsaso charged thejury thet they wereto determinethe credibility
of the witnesses, and that unlessthe State met its burden of proaf, they were to find Jones not guilty.
127.  Thejury wasfurther indructed thet

if thereisamaterid fact or amaterid drcumgancein thiscase susoeptible

to two interpretations, one favorable and the other unfavoradle to David

AllenJoneswhen thejury has congdered such fact and drcumdancewith

al the other evidence, if there is a reasonable doubt as to the correct

interpretation you the jury must resolve such doulbt in the favor of David

AllenJonesand place upon such meterid fact or materia drcumdtancethe

interpretation mogt favorableto him.
128. Asdaed above, Joness defense wasthat he did not shoot Pam, and he argues that the State did
not prove thet he shot Pam. Thistheory was adequatdy beforethejury viathe burden of proof indruction
given, i.e, that the State must prove every dement of murder beyond areasonable doubt. The jury was

ingtructed that the State must prove that Jones murdered Pam to the excdluson of every other reasoneble



hypathesis conggtent with innocence, induding suicide. Thejury, by finding Jones guilty of murder, found
that suicide was not areasonable hypothesis.
129.  Joneshasnat shown thet the outcome of thetrid would have been different if anindruction on his
suicide theory had been given tothejury. Theevidencedlegedly supporting histheory was dearly before
thejury, and it rgected that theory. There is no reasonable probability that a jury would have faled to
convict Jonesif asuicide indruction hed been granted. See, e.g., Ellisv. State, 708 So. 2d 884, 887
(Miss 1998). Thisdaim iswithout meit.

V. PRO SE ASSIGNMENT OF ERROR.
130. Inhispro sebrief, Jones adds an issue regarding the expert tesimony of Kurt Kooyer, M. D., a
loca physdanwho gpedidizedin pediatricsand internd medicdnewhowasworking intheemergency room
with Pam was brought in. Dr. Kooyer was cdled by the State in rebutta to Joness expert witness, Dr.
SelingMeyer. Hetedified asto braininjuries, and Jonescomplansthat neurologicd metterswasbeyond
Dr. Kooyea'sexpatise. The drcuit judge dlowed Dr. Kooyer to tetify, finding asfollows

[H]e is tedifying as to his expeaience in the medicd fidds and in

emergency fidd and dso as atreding physcian of Ms Jones, Pamda

Jones. And | will let him give hisopinion. 1t isnot an opinion based upon

neurology or some neurology traning. Bt it is an opinion based on

expeience as an emagency room physcdan and dso as a tredting

physcianof Ms Jones So, | will It himgiveit. And | will let thejury put

whatever waight they want to put on hisopinion and Dr. Meyer's opinion

and Dr. Haynes opinion. Thejury isthe find determiner of how much

weight they will put on the tesimony.
131. "Theadmission of expert testimony isaddressed to the sound discretion of thetrid judge” Coho
Resources, Inc. v. McCarthy, 829 So. 2d 1, 16 (Miss. 2002) (quoting Robertsv. Grafe Auto Co.,

701 So. 2d 1093, 1098 (Miss. 1997)). "Unlesswe condude that the discretion was arbitrary and dearly

10



erroneous, amounting to an abuse of discretion, that decison will gand.” Coho Resources, 829 So. 2d
a 16 (quating Roberts, 701 So. 2d at 1098).

132.  Thedrauit judge did not abuse hisdiscretion, and the decison to dlow Dr. Kooyer to testify was
nather arbitrary nor dearly erroneous. Dr. Kooyer treeted Pam when she was brought to the emergency
room. Headminigtered severd tests dl of whichindicated that Pam hed suffered severebrain damege as
aresult of thegunshots Pam scored a4 on the scale of the severity of comas, 3" being themost severe.
He persondly obsarved her maotor function and brain activity. Thisdam iswithout merit.

CONCLUSON

1133.  Anding no merit in Joness assgnments of error, we affirm Joness conviction for murder and
sentence of life imprisonmentt.

134. CONVICTION OF MURDER AND SENTENCE OF LIFE IMPRISONMENT IN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
AFFIRMED.

PITTMAN, C.J., McRAE AND SMITH, P.JJ., COBB, EASLEY, CARLSON AND
GRAVES, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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